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EExxeeccuuttiivvee  SSuummmmaarryy  

  
In the case of Gideon v. Wainwright, 372 U.S. 335 (1963), the United States 

Supreme Court concluded that “reason and reflection require us to recognize that in our 
adversary system of criminal justice, any person haled into court, who is too poor to hire 
a lawyer, cannot be assured a fair trial unless counsel is provided for him.” Declaring it 
an “obvious truth” that “lawyers in criminal courts are necessities, not luxuries,” the 
Court ruled that states must provide counsel to indigent defendants in felony cases.  That 
mandate has been consistently extended to any case that may result in a potential loss of 
liberty, including appeals. 

In 1998, the Idaho legislature created the Office of the State Appellate Public 
Defender (SAPD) – a state-funded, independent governing organization with full-time 
staffed attorneys – to defray the high cost of representing convicted offenders on direct 
appeal.  In an effort to seek continued improvement in the efficient and effective use of 
state tax-payer resources, SAPD management retained the services of the National Legal 
Aid and Defender Association (NLADA)  to: evaluate its operations; assess the office’s 
development over its eight-year existence; note its accomplishments; and, identify 
improvements in service to its clients, the Idaho criminal and appellate court systems and 
the greater justice community.  

NLADA finds that the SAPD provides quality legal services for its individual 
clients in the appellate courts and in post-conviction proceedings in the district courts.  
The SAPD is an important voice for the criminal defense perspective in the legislative 
and executive branches of state government, on criminal rules committees, in criminal 
justice policy forums, and in the broader justice community.     

Recognizing the SAPD’s continuing efforts and commitment to provide the best 
possible appellate legal services for its clients, NLADA offers its assessment and 
recommendations with the understanding that even a competent appellate defender office 
is still capable of improvement and advancement. 
 

• The SAPD and the appointment of the state appellate public defender are 
vulnerable to political change and to the potential of partisan politics, interference 
in case representation (especially death cases), and the non-meritorious selection 
of the state appellate defender and her staff. Consistent with national standards, 
and with the steps undertaken by a number of other states, we suggest that Idaho 
create a politically independent commission with the authority to select and 
appoint the Appellate Defender and with the responsibility to provide oversight 
and accountability for the delivery of appellate and post-conviction legal defense 
services. 

 

• Though NLADA commends the executive and legislative branches of Idaho state 
government for traditionally recognizing the importance of salary parity between 
the SAPD and the Attorney General’s Criminal Division, there is a current 
disparity to be remedied in future funding cycles. 
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• NLADA recommends the addition of three new attorneys and one support staff 
position, which will permit the SAPD to better meet and adhere to well 
recognized national appellate practice standards. Staff additions will  permit the 
SAPD to improve its response to its work overload, and they should allow the 
SAPD to better control individual attorney caseloads so that assignments may be 
cut off or adjusted once an attorney reaches his/her individual workload points 
limit. 

 

• The SAPD recognizes its obligations to maintain the confidentiality of attorney 
client communications, and it has put into place the policies and procedures 
necessary to assure the privacy of client relationships.  

 

• If SAPD receives additional staff attorneys, the SAPD should have an opportunity 
to increase the consistency with which clients receive an attorney personal 
interview in cases involving substantive appellate issues. 

 

• SAPD should play a greater role in providing training for Idaho’s trial public 
defenders and assigned counsel.  Beyond its attorney staff contributions to the e-
mail list serve and to other programs organized by the Idaho Association of 
Criminal Defense Lawyers (IACDL), the SAPD should have a statewide training 
responsibility to support the criminal defense trial bar. 

 

• NLADA recommends that the SAPD develop and adopt written performance 
standards, based on national standards, for the capital defense team and for each 
of the staff positions on that team.   
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Chapter I 
Introduction 

 

 
As world events unfold daily in far off places like Afghanistan, Iraq, North Korea 

and Sudan, the words of U.S. Supreme Court Justice Hugo Black speak to the core values 
that distinguish the United States from those countries under the repression of 
dictatorships, theocracies and despots. We are different.  Unlike tyrannies, the 
Constitution of the United States of America promises those accused of crimes the 
presumption of innocence and equal access to a fair day in court.  These core values 
define the beliefs we as Americans hold in common – whether we are conservative or 
liberal, white or black, rich or poor.   

Celebrated in the closing refrain of our Pledge of Allegiance, this guiding notion 
of “justice for all” is the cornerstone of the American social contract and our democratic 
system.  We entrust our government with the administration of a judicial system that 
guarantees equal justice before the law - assuring victims, the accused and the general 
public that resulting verdicts are fair, correct, swift and final. 
 
The Right to Counsel in the United States of America 

Justice Black’s words are from the case of Gideon v. Wainwright in which the 
United States Supreme Court ruled that states have a constitutional obligation under the 
Sixth and Fourteenth Amendments to provide counsel to indigent defendants in felony 
cases. To the Court, the fact that “[g]overnments, both state and federal, quite properly 
spend vast sums of money to establish machinery to try defendants accused of crime” 
make it an “obvious truth” that “lawyers in criminal courts are necessities, not luxuries.”  
 Since Gideon, the right to counsel has been consistently extended to any and all 
cases in which a person faces even the possibility of a loss of liberty in a criminal 
proceeding.  The first case to expand Gideon’s scope was Douglas v. California, 372 
U.S. 353 (1963). Informed that the state courts of California had denied William Douglas 
and Bennie Will Meyes’ motion to sever their cases despite their public defender’s 
admission that he was unqualified, overloaded with too many cases and unable to 
adequately defend each man individually because of clear conflict of interests, the Court 
overturned California’s practice requiring petitioners to show -- without the aid of 
counsel -- that their appeal has merit before granting a hearing.  The ruling extended 
Gideon’s promise to all people of insufficient means seeking to challenge their trial 
convictions on direct appeal. 
 
The Right to Counsel in the State of Idaho 

Because Gideon declared the right to counsel to be “fundamental and essential” to 
fair trials, the Fourteenth Amendment’s due process clause makes the funding of indigent 

“The right of one charged with crime to counsel may not be deemed fundamental and 

essential to fair trials in some countries, but it is in ours.” 

- U. S. Supreme Court Justice Hugo Black 
Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed. 2d 799 (1963) 
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defense services a state obligation.1   In 1998, the Idaho legislature created the Office of 
the State Appellate Public Defender (SAPD) – a state-funded, independent governing 
organization with full-time staffed attorneys – to defray the high cost of representing 
convicted offenders on direct appeal. The SAPD provides representation to indigent 
clients convicted of felony offenses in direct appeals, post-conviction relief proceedings 
under the Idaho Post Conviction Procedure Act, in appeals from denial of habeas corpus 
relief in the state district courts, and for capital post-conviction relief proceedings in both 
the district courts and in the Idaho Supreme Court.2 Idaho appellate courts do not permit 
the filing of appellate briefs without issues of merit under procedures outlined by the U.S. 
Supreme Court in Anders v. California, 386 U.S. 738 (1967).  All SAPD briefs in direct 
appeals are therefore briefs on the merits. 
 
Organizational Structure of the State Appellate Public Defender Office 

The State Appellate Public Defender is an “exempt” agency within state 
government under the Department of Self-Governing Agencies.3  Its 21 full-time 
equivalent employees are non-classified and serve at the pleasure of the state appellate 
public defender.4  The state appellate public defender is a direct appointee of the 
Governor with the approval of the state Senate.  The Governor must appoint the head of 
SAPD based upon the recommendation of an appointment committee consisting of the 
president of the Idaho State Bar Association, the chairman of the Senate Judiciary and 
Rules Committee, the chairman of the House Judiciary and Rules and Administration 
Committee, and a Citizen-At-Large appointed by the Governor.  The Chief Justice of the 
Idaho Supreme Court, or his/her designee, serves as an ex-officio member of this 
appointing committee.5  Upon confirmation by the Senate, the state appellate public 
defender serves a four-year term and can only be terminated for “good cause.”6 There is 
no statutory limitation on the number of terms that the state appellate defender may serve.  

                                                 
1 The onus on state government to fund 100% of indigent defense services is supported by American Bar Association 
and National Legal Aid & Defender Association criminal justice standards.  See the American Bar Association, Ten 

Principles of a Public Defense Delivery System, Principle 2:  “Since the responsibility to provide defense services rests 

with the state, there should be state funding and a statewide structure responsible for ensuring uniform quality 

statewide”. See also: Guidelines for Legal Defense Systems in the United States (National Study Commission on 
Defense Services, U.S. Department of Justice, 1976), supra note 2, Guideline 2.4.  Idaho is one of only nine states in 
which indigent defense services at the trial-level are funded entirely by county government. 

Because local funding is primarily derived from property taxes, the amount available for defender services tends 
to constrict in inverse proportion to the demand for such services (i.e., a weakened local economy causes increases in 
unemployment, worker flight, demands for other county services, and crime).   As a result, the quality of public 
defender representation in a state that relies upon local funding generally fluctuates widely from locality to locality.  A 
system that metes out justice in proportion to the availability of limited local resources cannot assure victims, the 
accused and the general public that resulting verdicts are fair, correct, swift and final. 
 
2 Idaho Code Section 19-870(1)(a through d). 
 
3 Idaho Code Sections 19-867 & 19-869 (1). 
 
4 Idaho Code Section 19-870(3) (b) & (c). 
 
5 Idaho Code Section 19-869(2) & (4). 
 
6 Idaho Code Section 19-869(2). 
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The state appellate defender possesses all the powers necessary to carry out the 
purposes of the State Appellate Public Defender Act, including the authority to 
promulgate rules7 and to appoint and to pay additional or conflict of interest counsel as 
needed.8  The state appellate public defender also sets the compensation for its employees 
and contract conflict counsel, consistent with budgetary resources.9  

SAPD staff is divided into three units (appellate, capital post-conviction & appeal, 
and administration)10 all of which are housed in a single-story office facility located in a 
modern office park west of downtown Boise.11 It is also an easy drive from the SAPD 
offices to the Supreme Court and Court of Appeals, the governor’s offices, executive 
branch staff quarters and the state legislature in downtown Boise.  The SAPD is equipped 
with the essential technologies necessary for today’s practice of law.12  Overall 
management and supervision of the office is provided by the Appellate Defender and the 
Chief of the Appellate Unit, with budgetary and resource allocation support from the 
Administrative Services Manager.  The lead capital attorneys supervise and manage that 
unit’s caseload, as does the Appellate Unit Chief for her unit.  
 
The Current Assessment 

In an effort to seek continued improvement in the efficient and effective use of 
state tax-payer resources, SAPD management retained the services of the National Legal 
Aid and Defender Association (NLADA)  to: evaluate its operations; assess the office’s 
development over its eight-year existence; note its accomplishments; and, identify 
improvements in service to its clients, the Idaho criminal and appellate court systems and 
the greater justice community.  

NLADA is a national, non-profit membership association dedicated to quality 
legal representation for people of insufficient means.  Created in 1911, NLADA has been 
a leader in supporting equal justice for over ninety years.  NLADA currently supports a 
number of public defender initiatives, including the American Council of Chief 
Defenders (ACCD), a leadership forum that brings together the top defender executives 
nationwide, and the National Defender Leadership Institute (NDLI), an innovative 
training project to support current managers and develop future leaders.13  Recognizing 

                                                 
7 Idaho Code Section 19-870(4). 
 
8 Idaho Code Section 19-871. 
 
9 Idaho Code Sections 19-870(3) (4) and 19-871. 
 
10 (1) SAPD Appellate Unit: Appellate Chief; Six full-time appellate attorneys; One 2/3rd FTE attorney; One paralegal; 
Two full time support staff; and, Two half time Support Staff. (2) SAPD Capital Litigation Unit: Two Capital Lead 
Attorneys; Two Staff Attorneys/ One 1/3rd FTE Attorney; One Mitigation Specialist; One Investigator; and, One 
Support Staff.  (3) SAPD Administration: Appellate Public Defender; Office Administrative Services Manager. 
 
11 There is a library, meeting space, facilities, storage space, and kitchen area.  Attorneys have private offices that are 
professional in appearance. 
 
12 Attorneys, professional staff and support staff have personal desk top or laptop computers (some wireless), with 
monitors and printers, as well as fax and copy machines and phones.  Internet connection is fully available as is access 
to e-mail.  Westlaw is provided for legal research, and there is also small law library. Pro Law provides case 
management support and tracking for the office with the support staff carrying the primary responsibility for data entry. 
 
13 The Defender Legal Services (DLS) division also supports the National Alliance of Sentencing Advocates and 
Mitigation Specialists which sponsors national trainings and technical assistance services for professionals evaluating 
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that the effectiveness of public policy depends upon its effective implementation and 
enforcement, NLADA has long played a leadership role in the development of national 
standards for public defense systems14 and processes for evaluating a jurisdiction’s 
compliance with said standards.15 

The concept of using standards to assess uniform quality is not unique to the field 
of indigent defense. In fact, the strong pressures of favoritism, partisanship, and/or profits 
on public officials underscore the need for standards to assure the fundamental quality in 
all facets of government and all components of the justice system. For instance, realizing 
that standards are necessary to both compare bids equitably and to assure quality 
products, policy-makers long ago standardized requests for proposals and ceased taking 
the lowest bid to build a hospital, school or a bridge and required winning contractors to 
meet minimum quality standards of safety. Ensuring the rights of the individual against 
the undue taking of his liberty by the state merits no less consideration. 

The use of national standards of justice in this way also reflects the demands of 
the United States Supreme Court in Wiggins v. Smith, 539 US 510 (2003) and Rompilla v. 

Beard 545 US 374 (2005). In Wiggins, the Court recognized that national standards, 
including those promulgated by the American Bar Association (ABA), should serve as 
guideposts for assessing ineffective assistance of counsel claims.  The ABA standards 
define competency, not only in the sense of the attorney’s personal abilities and 
qualifications, but also in the systemic sense that the attorney practices in an environment 
that provides her with the time, resources, independence, supervision and training to 
effectively carry out her charge to adequately represent her clients.  Rompilla reinforces 

                                                                                                                                                 
and developing appropriate sentencing alternatives for clients of assigned and contract legal counsel as well as  public 
defenders.  DLS, along with the NLADA Training Division, sponsors nationally recognized training events such as the 
NLADA Annual Conference, the Appellate Defender Training, Life in the Balance (Death Penalty Training), and Train 
the Defender Trainers Conference.  For more information please see: www.nlada.org. 
 
14 Guidelines for Legal Defense Systems in the United States (National Study Commission on Defense Services, U.S. 
Department of Justice, 1976); The Ten Principles of a Public Defense Delivery System (adopted by the ABA, 2002) 
Standard for the Appointment and Performance of Counsel in Death Penalty Cases (NLADA, 1988; ABA, 1989), 
Defender Training and Development Standards (NLADA, 1997); Performance Guidelines for Criminal Defense 
Representation (NLADA, 1995; 4th Printing, 2007); Guidelines for Negotiating and Awarding Contracts for Criminal 
Defense Services (NLADA, 1984; ABA, 1985); Standards for the Administration of Assigned Counsel Systems 
(NLADA, 1989); Standards and Evaluation Design for Appellate Defender Offices (NLADA, 1980); Evaluation 
Design for Public Defender Offices (NLADA, 1977); and Indigent Defense Caseloads and Common Sense: An Update 
(NLADA, 1994). NLADA’s leadership in promoting consistent, quality representation through indigent defense 
standards was most recently recognized by the United States Supreme Court in Wiggins v. Smith, 123 S. Ct. 2527 
(2003). In that case, the Court recognized that national standards, including the American Bar Association’s (ABA) 
Standard for the Appointment and Performance of Counsel in Death Penalty Cases (written by NLADA), should serve 
as guideposts for assessing ineffective assistance of counsel claims. 

 
15 NLADA’s Justice Standards Enforcement and Research Initiative (JSERI) provides technical assistance to indigent 
defense programs in delivering quality services, meeting national standards and increasing resources, and provides 
program evaluation services. JSERI’s standards-based assessments utilize a modified version of the Pieczenik 
Evaluation Design for Public Defender Offices, which has been used since 1976 by leading criminal justice 
organizations, such as the National Defender Institute and the Criminal Courts Technical Assistance Project of the 
American University Justice Programs Office.  The JSERI protocol combines a review of a jurisdiction’s budgetary, 
caseload and organizational information with site visits to observe courtroom practices and/or to interview defense 
providers and other key criminal justice policy-makers (e.g., judges, prosecutors, county officials).  This methodology 
ensures that a variety of perspectives is solicited and enables NLADA to form as complete and accurate a picture of an 
indigent defense system as possible.  See, Appendix A for a listing of the NLADA evaluation team members, their 
qualifications and background. 
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those sentiments, noting that the ABA standards describe the obligations of defense 
counsel “in terms no one could misunderstand.” 

The American Bar Association’s Ten Principles of a Public Defense System 
present the most widely accepted and used version of national standards for indigent 
defense.  Adopted in February 2005, the ABA Ten Principles distill the existing 
voluminous ABA standards for indigent defense systems to their most basic elements, 
which officials and policymakers can readily review and apply.16  In the words of the 
ABA Standing Committee on Legal Aid and Indigent Defendants, the Ten Principles 
“constitute the fundamental criteria to be met for a public defense delivery system to 
deliver effective and efficient, high quality, ethical, conflict-free representation to 
accused persons who cannot afford to hire an attorney.”17 

Because of the special rigors of appellate representation, NLADA also employed 
other well-tested standards in our assessment of SAPD.  The first of these are the NLADA 

Standards and Evaluation Design for Appellate Defender Offices (1980), which establish 
criteria for high quality appellate legal representation in an efficient and cost-effective 
manner and which also offer a self-evaluation tool for stand alone appellate offices and 
for appellate units within a public defender system.  NLADA also relied upon the 
American Bar Association’s Guidelines for the Appointment and Performance of Defense 

Counsel in Death Penalty Cases (Revised Edition/February 2003), which define and 
establish appropriate best practices for the capital defense representation team, including 
attorneys, mitigation specialists, investigators, and others, who must provide effective 
assistance of counsel in death cases at the trial, appellate and post-conviction 
proceedings. 
 
Methodology 

After review of relevant statutory and Idaho Supreme Court authorities related to 
SAPD, NLADA conducted a preliminary site visit on February 1-2, 2006.18 NLADA then 

                                                 
16 The Ten Principles of a Public Defense System is based on a paper by James Neuhard, State Appellate Defender of 
Michigan and former NLADA President and H. Scott Wallace, NLADA Director of Defender Legal Services, which 
was published in December 2000 by the U.S. Department of Justice in the Compendium of Standards for Indigent 

Defense Systems www.ojp.usdoj.gov/indigentdefense/compendium/.  
 
17 ABA Ten Principles, from the Introduction. The Ten Principles are available at: 
http://72.14.207.104/search?q=cache:li1_aP9C2sJ:www.abanet.org/legalservices/downloads/sclaid/indigentdefense/ten
principlesbooklet.pdf+ABA+Ten+Principles&hl=en&gl=us&ct=clnk&cd=1 
 
18 NLADA team members met with Appellate Defender Molly J. Huskey and with Appellate Unit Chief Sara B. 
Thomas, who provided the team with an organizational oral history and with a self-evaluation of the SAPD’s 
accomplishments, progress, issues, and concerns.  The team gathered materials, including: budgetary information, 
technology data systems information, staff rosters/unit assignments, organizational chart, annual report, sample 
appellate briefs, the supervision process and evaluation data, caseload and workload statistics for FY05 & FY06, 
relevant Idaho case law information, SAPD practice and performance manuals, contract conflict attorney information, 
and attorney/staff internal and external training opportunities. 
       The SAPD has developed several manuals to guide and train new staff and to serve as a reference guides for long 
term staff, including an office manual, which covers general administrative policies, such as annual leave, sick time, 
state personnel policies, dress code, sexual harassment, etc.  The Appellate Unit has its own manual which concerns 
appellate practice policies and procedures and which serves as a training/ reference book for appellate procedures and 
substantive law.  The Capital Litigation Unit’s Appellate and Post-Conviction Manual provides both the American Bar 
Association national standards for appellate and post-conviction death representation as well as substantive law, 
practice and procedural information and hyperlinks to relevant internet sites. The Capital Manual is also updated with 
materials received through attendance at national death penalty colleges and training programs. 
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composed a site team of current or former chief public defenders for statewide 
appellate/post-conviction indigent defense systems to conduct the formal assessment.19  
Led by former New Mexico State Chief Public Defender, Phyllis Subin, the NLADA site 
team conducted our primary site research in April and May 2006. On April 10-11th, 
NLADA conducted interviews with all SAPD attorneys and staff, as well as important 
external stakeholders at the Supreme Court, state legislature, and executive branch of 
state government. This trip also allowed us to review appellate and post-conviction briefs.  
A follow-up trip on May 23-24th was made to interview two judges from the Idaho Court 
of Appeals, the Supreme Court’s Clerk of Court, and members of the Idaho Association 
of Criminal Defense Lawyers.20 
 

 
 

 
 
 
 
 

                                                                                                                                                 
     The SAPD utilizes an Employee Performance Evaluation process, which encompasses yearly evaluation, 
professional development and goal setting for the next evaluation cycle.  A written Fitness Report is completed every 
year by the Appellate Defender for administration and Capital Litigation Unit employees and by the Appellate Unit 
Chief for the Appellate Unit.  Supervisors meet with staff to discuss and review the individual’s evaluation and 
performance over the past year and to set goals and plan for the next year. 
 
19 See, Appendix A for team member biographies. 
 
20 See, Appendix B for a list of all persons interviewed for this assessment. 
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Chapter II 
Assessment of the Appellate Unit 

 

NLADA’s Standards for Appellate Defender Offices (1980) define a set of best 
practices that support the overall goal of providing “high quality legal representation in 
all appropriate post conviction matters in an efficient and cost effective manner.”  The 
standards are divided into two major areas: criteria for assuring the quality of legal 
representation and criteria for assuring the efficiency of the legal representation.  This 
assessment looked at the SAPD Appellate Unit for both quality and efficiency as 
measured by the factors identified under each category. 

Standard 1.A: Selection of the Chief Defender in "Stand Alone" Appellate Defender Offices  

As stated in the United States Department of Justice, Office of Justice Program 
report, Improving Criminal Justice Through Expanded Strategies and Innovative 

Collaborations: A Report of the National Symposium on Indigent Defense, the ethical 
imperative of providing quality representation to clients should not be compromised by 
outside interference or political attacks.21

 To prevent such undue political influence, all 
national standards on the subject – including NLADA’s Standards for Appellate Defender 

Offices -- call for an independent commission to be established to oversee indigent defense 
services, including the selection of a chief executive officer. For example, the first of the 
ABA’s Ten Principles explicitly calls for the establishment of an independent oversight 
board whose members are appointed by diverse authorities, so that no single official or 
political party has unchecked power over the indigent defense function.22

 

The NLADA-promulgated Guidelines for Legal Defense Systems (1976) support 
the establishment of an independent commission whose size may vary, depending upon the 
size of the community, the number of identifiable stakeholders or components of the client 
population, and the judgments as to which non-client groups should be represented.  The 
commission model supports the independence of the defender director, and the members 
should represent a diversity of stakeholders to ensure insulation from partisan politics.  No 
single branch of government should have majority vote control of the commission, but the 
majority of members should consist of attorneys familiar with criminal defense practice.  
Active members of the judiciary, prosecutors and law enforcement should not be included 
on the board/commission, but participation by organizations familiar with the client 
population is encouraged.  A staggered member term fosters continuity and prevents 
upheaval.23

 

                                                 
21 NCJ 181344, February 1999, at 10. 
 
22 The ABA’s first Principle reads as follows: The public defense function, including the selection, funding and 

payment of defense counsel is independent.  The public defense function should be independent from political 
influence and subject to judicial supervision only in the same manner and to the same extent as retained counsel.  To 
safeguard independence and to promote efficiency and quality of services, a nonpartisan board should oversee 
defender, assigned counsel, or contract systems.  Removing oversight from the judiciary ensures judicial independence 
from undue political pressures and is an important means of furthering the independence of public defense.  The 
selection of the chief defender and staff should be made on the basis of merit and recruitment of attorneys should 
involve special efforts aimed at achieving diversity in attorney staff. 
 
23 NLADA Guidelines for Legal Defense Systems, Guideline 2.10. 
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Under the NLADA standards, a commission should select the chief defender of 
the indigent defense program for a set term,24 and it should only remove the chief public 
defender for “just cause.” Other recommended duties of a commission are assisting the 
chief defender in hiring policies and establishing standards for performance and 
representation.  The commission should provide advice to the chief defender, and it may 
assist the chief with the executive and legislative educational process around the 
constitutional, ethical and resource mandates imposed upon the program.  Most 
importantly, the commission serves as a political buffer, explaining to the public, elected 
officials, and other justice system and community stakeholders the constitutional 
requirements that uniquely impact and drive the delivery of indigent defense services.25 

In addition to the creation of an independent oversight commission, NLADA 
Appellate Standards 1.A also calls for salary parity with the prosecution.  The ABA Ten 

Principles also affirms the importance of resource parity between defense counsel and the 
prosecution.  Comment to Principle 8 states that “…there should be parity of workload, 
salaries, and other resources (such as benefits, technology, facilities, legal research, 
support staff, paralegals, investigators, and access to forensic services and experts) 
between prosecution and public defense.”   
 
Assessment: The current appointment process for the state appellate public defender 
position requires the Governor to appoint a qualified candidate recommended by a 
statutorily designated committee that includes representation from the Idaho bar as well 
as legislative leaders from the House and the Senate and ex-officio participation by the 
Supreme Court’s designee.  The Governor’s appointment must then be confirmed by the 
Senate.  NLADA interviewed members of the Supreme Court, the two legislative leaders 
who would be involved in this appointment process and a representative from the then 
Governor’s office.  We were very impressed by their experience, understanding and 
appreciation of the role which the SAPD plays in the state’s justice system. We also 
valued their good will and commitment to sustaining a fair and just appellate process in 
Idaho and to supporting the continued representational legal services of the SAPD. 

Idaho is very fortunate to have individuals of such a high quality involved in the 
appointment and oversight process for the SAPD.  However, the current statutory 
structure does not guarantee the continued level of understanding and good will that 
currently exists.  The SAPD and the appointment of the state appellate public defender 
are vulnerable to political change and to the potential of partisan politics, interference in 
case representation (especially death cases), and the non-meritorious selection of the state 
appellate defender and her staff. Consistent with the steps undertaken by a number of 
other states and with the national standards cited above, we suggest that Idaho create a 
politically independent commission with the authority to select and appoint the Appellate 
Defender and with the responsibility to provide oversight and accountability for the 

                                                 
24 NLADA Guidelines for Legal Defense Systems, Guideline 2.12, states that: “the Defender Director should be a 
member of the bar of the state in which he is to serve.  He should be selected on the basis of a non-partisan, merit 
procedure that ensures the selection of a person with the best available administrative and legal talent, regardless of 
political party affiliation, contributions, or other irrelevant criteria.  The Defender Director’s term of office should be 
from four to six years in duration and should be subject to renewal.  The director should not be removed from office in 
the course of a term without a hearing procedure at which good cause is shown.” 
 
25 NLADA Guidelines for Legal Defense Systems, Guideline 2.11. 
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delivery of appellate and post-conviction legal defense services.26  This board need not be 
large in size, and it could well include designated members who represent appointments 
by the Governor, Senate, House, the state bar, members of the defense bar, and the client 
community. 

We also reviewed the salary scale for SAPD staff, both legal and support, with 
regard to comparing these levels with equivalent staff in the Attorney General’s criminal 
appeals and post-conviction units. NLADA recognizes that there are differences between 
the two offices with regard to their representational responsibilities and staffing needs.  
However, we are concerned that the current salary structure affords the SAPD basic 
salary parity with its staff and leadership counterparts at the Attorney General’s office. 
SAPD traditionally had salary parity with the Attorney General’s office.  In 2006, the 
Legislative Services Office did a study to determine salary disparity between certain state 
employees and private sector employees.  The SAPD was not included in the study 
because the office did not meet the criteria for the study (the study included only non-
exempt employees).  The Attorney General’s office was added to the bill rectifying salary 
disparity.  The SAPD was not included in the bill.  

Though we commend the executive and legislative branches of Idaho state 
government for traditionally recognizing the importance of funding parity resources 
between the SAPD and the Attorney General’s Criminal Division, we recommend that 
the existing disparity be remedied in future funding cycles. 

Standard 1.C: Selection of Legal Staff
27

  

 Both the NLADA Appellate Standards and the ABA Ten Principles require 
attorneys representing indigent clients in criminal proceedings to have the appropriate 
experience to handle a case competently.  As the standards make clear, it is simply not 
good enough for policy-makers today to assume that anyone with a bar card can 
adequately defend any poor person on appeal. The practice of law grows more complex 
each day and attorneys practicing appellate law must have experience with such 
continually changing fields as forensic sciences and police eyewitness identification 
procedures to determine if trial attorneys provide affective assistance of counsel.  
Appellate defenders must be subject to performance review that they are maintaining an 
adequate level of representation for their clients.  And, such qualification and supervision 
programs are most easily accomplished in jurisdictions with staffed public defender 
offices where junior attorneys can work with senior attorneys.  

                                                 
26 Thirty-one states and the District of Columbia have oversight commissions.  Several states have recently formed or 
revised their indigent defense structures, trial and appellate, to include an oversight board or commission, and these 
states include Montana, Oregon, North Dakota, Georgia and North Carolina. For additional information on these 
commissions, please see the following, Montana: www.publicdefender.mt.gov.  Prior to forming a statewide public 
defender commission with oversight for its new state public defender trial and appellate system, Montana, like Idaho, 
had a county-funded public defender and contract attorney trial representation system with a statewide, state funded 
appellate public defender office overseen by an appointed appellate public defender commission. Oregon: 
www.ojd.state.or.us/aboutus/pds/index.htm; North Dakota: www.state.nd.us/indigents/commission; Georgia: 
www.gidc.com/; North Carolina: www.aoc.state.nc.us/www/ids/. 
 
27 Standard 1.B refers to the selection of a chief appellate defender in those states in which the appellate unit is part of 
an overall statewide trial-level indigent defense system.  As such, It is not applicable to Idaho’s current delivery model. 
 



 

 10 

 The Appellate Unit Chief and deputy appellate defenders must be licensed to 
practice law in Idaho. The staff must also meet position job assignments and 
competencies established by the state appellate defender, which include legal research, 
analytical skills, and written and oral communication skills.  Even though employees 
serve at the pleasure of the Appellate Public Defender, they are hired on the basis of 
merit and without any reference to political affiliation through an open recruitment 
process that is appropriately noticed to the legal community.  The SAPD has had few 
discharges of legal employees, but we are satisfied from our review and conversations 
that such a discharge would be for “cause” shown, such as failure to provide competent, 
effective or timely representation.28 

The SAPD experienced a leadership transition in 2002, when the SAPD’s first 
appointed Appellate Defender left the office.  At that time, Ms. Huskey, then the Chief of 
the Appellate Unit, was appointed acting Appellate Defender, and she was later 
nominated and approved as Idaho’s Appellate Defender.  During this transition period, 
legal staff continued to serve their indefinite position appointments assuring continuity of 
representation. 
 
Assessment: Retention of well qualified legal staff beyond a two or three year office 
commitment is a continuing challenge for the SAPD and many other public defender 
offices.  Attorneys frequently leave these positions because, with those years of 
additional experience, they find higher paying positions in other public sector agencies or 
with private law firms that value quality appellate litigators who possess excellent writing 
skills and expertise in the appellate court system. Their loss significantly impacts 
productivity and full adherence to the timely filing mandates set out by the appellate 
rules, resulting in case dispositional delays.  However, retention may be enhanced by 
establishing a formal attorney career progression ladder which is linked to increased 
salary ranges and which presents committed attorneys with better options should they 
remain for remaining with the SAPD.  For example, the SAPD may decide to formally 
establish three distinct levels of appellate attorneys: entry, intermediate and senior and to 
seek the necessary funding to support attorney salary advancement at each of these levels.  
Increasing retention of experienced attorneys will result in a more effective and efficient 
SAPD, and will assist the courts with their caseloads. 29 
 NLADA commends SAPD for their use of performance evaluations.  However, 
their effectiveness is limited because employees do not have a clear understanding of 
management’s expectations at the beginning of each evaluation cycle. Management 
should ensure that they clearly articulate performance expectations at the beginning of 
each cycle. In addition, management may wish to institute personal performance 
achievement plans to more effectively work with staff to define new areas of 
accomplishment or to articulate areas where performance should improve. The use of 

                                                 
28 See, Idaho Rules of Professional Conduct, Rule 1.1 Competence and Rule 1.3 Diligence with regard to an attorney’s 
obligations to her client. 
 
29 The Capital Litigation Unit has, in effect, already established such an attorney progression system through the 
designation of “lead attorney” and “staff attorney.” Such a structure provides an incentive for “staff attorneys” to 
remain in the office in order to qualify as a “lead attorney” and to achieve a higher salary level with that additional 
qualification.  Such a system better serves the client with consistency of representation, and it facilitates the courts’ 
filing and hearing deadlines and mandates. 
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SAPD drafted and adopted performance guidelines and standards for appellate and 
capital attorney and non-attorney staff positions should greatly assist this process and 
ensure a shared understanding of management’s expectations. 

Standard 1.D: Scope of Representation & Client Contact 

National appellate standards suggest that each client shall receive the full scope of 
appellate representation guaranteed by federal law, be assigned to an individual attorney 
who keeps the case through the appellate process and meet that attorney at least once in 
person.30  Court deadlines, work overloads, and under funding frequently force appellate 
offices to triage services, or make one-on-one personal contact visits an aspiration rather 
than a requirement.  

Consistent with the ethical obligation to communicate with their clients31, the 
SAPD maintains confidential, on-going communications with their clients, primarily 
through legal mail sent to the institutions or to the current address and through telephone 
calls.  When personal visits occur at the institution, the SAPD insists on private interview 
space.  As needed, the SAPD communicates in advance with the institutions to plan for 
an appropriate, private client interview setting.  

Clients are contacted and consulted regarding case issues or the status or 
disposition of their pending appeal. Information is appropriately shared with SAPD 
clients, including a description of the appellate process and every substantive document 
that is filed in furtherance of the client’s appeal. Even unassigned clients and potential 
client letters and/or telephone calls are responded to by the SAPD, and the callers/writers 
provided with information, direction and appellate process forms, as well as direction on 
how to contact the trial attorney for additional assistance.  Client family members who 
call with inquiries are also serviced by the SAPD, within the limitations of attorney/client 
confidentiality.32 

Criminal appeals from the district courts are filed by trial counsel with the District 
Court Clerk, which forwards a copy to the Idaho Supreme Court.  After briefing, the 
Supreme Court then determines whether or not it will retain jurisdiction or designate the 
case for disposition before the Court of Appeals.  Once appointed by the district trial 
court, the SAPD provides continuous representation in the Court of Appeals and, if 
applicable, in the Supreme Court.  The SAPD may seek discretionary review in the state 
appellate court and to seek review in the United States Supreme Court.33   

All direct and discretionary appeals are fully represented by the office, as are 
appeals where the prosecutor seeks appellate review, including certiorari and review in 
the United States Supreme Court.  The SAPD provides full representation, consistent 
with the legal rights of the client, for substantive direct appeals, even where counsel’s full 

                                                 
30 NLADA Standards and Evaluation Design for Appellate Defender Offices, Section I, I. 
 
31 Idaho Rules of Professional Conduct, Rule 1.4; NLADA Standards and Evaluation Design for Appellate Defender 

Offices, Section I, I. 

 
32 Idaho Rules of Professional Conduct, Rule 1.6. 
 
33 NLADA Standards and Evaluation Design for Appellate Defender Offices, Section I, D (7&8); ABA Standards for 

Criminal Justice, Defense Function, Standard 4-8.3. 
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and complete review fails to identify any meritorious issue for appeal. All representation 
is “vertical”, meaning that one attorney is assigned to a client’s case and remains with 
that case until final disposition in the appellate court.  In the area of habeas corpus 
appeals, focusing on denial of parole or conditions of prison confinement,  and for post-
conviction appeals -- asserting among other issues ineffective assistance of counsel -- the 
SAPD only moves to withdraw following an independent three-person record review 
procedure by the assigned appellate attorney, the Chief of the Appellate Unit and the 
Appellate Defender. If all three evaluators agree that there are no viable legal issues, the 
SAPD will withdraw from this type of post-conviction proceeding.  
 
Assessment: The SAPD has worked in a diligent, consistent manner to implement the 
internal processes necessary to support the full and complete legal representation of their 
clients in all the state appellate courts as well as in the U.S. Supreme Court.  Client 
communications are fully sustained as a priority for attorneys representing clients in state 
institutions or in the community.  Non-clients are assisted with non-representational 
matters and referral by the SAPD in a professional manner that serves the needs of the 
criminal justice system.  The SAPD recognizes its obligations to maintain the 
confidentiality of attorney client communications, and it has put into place the policies 
and procedures necessary to assure the privacy of client relationships.  

Standard 1.F-H: Caseload, Staffing & Case-weighting 

Regulating an attorney’s workload is perhaps the simplest, most common and 
direct safeguard against overloaded public defense attorneys and deficient defense 
representation for low-income people facing criminal charges. In 1973, the United States 
Department of Justice sponsored research that determined that the caseload of a public 
defender attorney handling appeals should not exceed 25 cases in a given year.  All 
subsequent national standards support the numerical limitations on caseload,34 including 
the ABA’s Ten Principles instruction that caseloads should “under no circumstances 
exceed” these numerical limits.35 

                                                 
34 NSC, Guideline 5.1, 5.3; ABA, Standards 5-5.3; ABA Defense Function, Standard 4-1.3(e); NAC, Standard 13.12; 
Contracting, Guidelines III-6, III-12; Assigned Counsel, Standards 4.1,4.1.2; ABA Counsel for Private Parties, 
Standard 2.2 (B) (iv). 
 
35 The NAC workload standards have been refined, but not supplanted, by a growing body of methodology and 
experience in many jurisdictions for assessing “workload” rather than simply the number of cases, by assigning 
different “weights” to different types of cases, proceedings and dispositions.  See Case Weighting Systems: A 

Handbook for Budget Preparation (NLADA, 1985); Keeping Defender Workloads Manageable, Bureau of Justice 
Assistance, U.S. Department of Justice, Indigent Defense Series #4 (Spangenberg Group, 2001) 
(www.ncjrs.org/pdffiles1/bja/185632.pdf).  

Workload limits have been reinforced in recent years by a growing number of systemic challenges to underfunded 
indigent defense systems, where courts do not wait for the conclusion of a case, but rule before trial that a defender’s 
caseloads will inevitably preclude the furnishing of adequate defense representation.  See, e.g., State ex rel. Wolff v. 

Ruddy, 617 S.W.2d 64 (Mo. 1981), cert. den. 454 U.S. 1142 (1982); State v. Robinson, 123 N.H. 665, 465 A.2d 1214 
(1983) Corenevsky v. Superior Court, 36 Cal.3d 307, 682 P.2d 360 (1984); State v. Smith, 140 Ariz. 355, 681 P.2d 
1374 (1984); State v. Hanger, 146 Ariz. 473, 706 P.2d 1240 (1985); People v. Knight, 194 Cal. App. 337, 239 Cal. 
Rptr. 413 (1987); State ex rel. Stephan v. Smith, 242 Kan. 336, 747 P.2d 816 (1987); Luckey v. Harris, 860 F.2d 1012 
(11th Cir. 1988), cert den. 495 U.S. 957 (1989); Hatten v. State, 561 So.2d 562 (Fla. 1990); In re Order on Prosecution 

of Criminal Appeals by the Tenth Judicial Circuit, 561 So.2d 1130 (Fla. 1990); State v. Lynch, 796 P.2d 1150 (Okla. 
1990); Arnold v. Kemp, 306 Ark. 294, 813 S.W.2d 770 (1991); City of Mount Vernon v. Weston, 68 Wash. App. 411, 
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Despite their proven resiliency, it is not recommended that a defender office or 
jurisdiction adopt these numeric standards without taking into account local factors that 
may raise or lower the number of cases an attorney can reasonably be expected to handle 
in a year.36 For example, the numeric standards do not take into consideration the 
variations in practice between indigent defense practices and procedures in rural, urban 
and suburban jurisdictions.  In many rural areas of the country, public defenders must 
travel considerable distances to meet with incarcerated clients, staff various courts, and 
investigate crime scenes.  These factors may decrease the number of cases any one public 
defender could handle in a rural area compared to a colleague practicing in an urban area 
in which the court, jail, and public defender office may all be situated within a single city 
block.  

The concept of workload allows appropriate adjustment to reflect other 
jurisdiction-specific policies and practices as well. The determination of workload limits 
might start with the national numeric caseload limits, and then be adjusted by factors 
such as judicial processing practices, extent and quality of supervision, and availability of 
investigative, social worker and support staff.37 The SAPD must operate within this 
appellate environment which reflects both increases in the number of criminal appeals 
filed and in the number of potential cases in the pipeline from the district courts.38 In 
FY05, the SAPD initiated a case weighting process to better measure and to manage the 
workload assignments for its appellate attorneys so that quality of representation could be 
maintained.39  Adopting the twenty-two annual work-unit point system defined in the 
NLADA Standards and Evaluation Design for Appellate Defender Offices,40 the SAPD 
assigns work unit measurements linked to the legal work necessitated by a particular 
case.  Assigned work units reflect the complexity of the appellate case and are counted 

                                                                                                                                                 
844 P.2d 438 (1993); State v. Peart, 621 So.2d 780 (La. 1993); Kennedy v. Carlson, 544 N.W.2d 1 (Minn. 1996).  
Many other cases have been resolved by way of settlement. 
 
36  NLADA, Indigent Defense and Commonsense: An Update, (Washington, DC 1992), p. 7. 
 
37 For maximum efficiency and quality, national standards call for particular ratios of staff attorneys to other staff, e.g., 
one investigator for every three staff attorneys (every public defender office should employ at least one investigator), 
one full-time supervisor for every ten staff attorneys, as well as professional business management staff, social 
workers, paralegal and paraprofessional staff, and secretarial/clerical staff for tasks not requiring attorney credentials or 
experience. National Study Commission, Guideline 4.1. 
 
38 In its 2005 Annual Report, the Idaho Supreme Court highlights the overall increase in total number of appeals filed 
with that court: over one thousand total appeals (1057) filed for the first time with that court in 2005, up 6.6% from 
2004. For all criminal appeals (unassigned, Supreme Court and Court of Appeals), almost eight hundred (799) cases 
were filed in 2005 with an overall case increase from the beginning of the calendar year to the end of one hundred and 
thirty four cases. The Supreme Court’s report also specifically notes the significant increase in the number of drug 
cases (4,744) that were filed in Idaho’s criminal district courts in 2005, up 6.7% from 2004. 
 
39 The SAPD uses its Pro Law system to track its caseload numbers, and we were impressed by the responsiveness of 
that system in its ability to track its overall fiscal year caseload numbers, cases carried forward from prior fiscal year, 
the types of appellate cases assigned or unassigned, the number of briefs or motions filed, and its attorney assignments 
by workload points as well as by type of direct appeal (substantive vs. sentencing/probation revocation) or habeas 
corpus or post-conviction appeal.  All of this information is accessible to the Appellate Defender and to the Chief of the 
Appellate Unit, who monitor caseload and workload assignments. 
 
40 NLADA Standards and Evaluation Design for Appellate Defender Offices, Section I, H. 
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throughout the fiscal year; even where the twenty-two annual work unit limit is 
surpassed.41  
 
Assessment: For FY06, the Appellate Unit carried forward into the new fiscal year over 
five hundred (507) cases opened in FY05, while opening 591 new cases consisting of 529 
new direct appeals from district court, 57 post-conviction appeals and 5 habeas corpus 
appeals.  The Unit filed 637 appellate briefs (up from 613 in FY05), and it closed out 486 
cases, thirty eight fewer than in FY05.  When NLADA compared FY05’s overall 
caseload with FY06’s, we noted the continuing trend of a substantial caseload increase 
that is consistent with the increases described in the Supreme Court’s 2005 Annual 
Report. 

More specifically, we looked at the number of cases42 carried by Appellate Unit 
attorneys in FY05 and in FY06, as well as their total number of work unit points.  FY05’s 
caseload records reflect an office with an excessive caseload and with individual attorney 
workload points accumulated far in excess of the NLADA standard of twenty-two work 
units.43 The average number of appellate cases assigned to an individual unit attorney was 
above fifty, twice the recommended national standard of twenty-five cases for one 
attorney in a single year.  Given the obvious case overload that existed in FY05, the 
SAPD received three new attorney positions for FY06, bringing the unit to six full time 
attorneys, one 2/3rd time attorney and one appellate unit chief. (Given the total number of 
unit attorneys, the Appellate Unit’s attorney to staff ratio is appropriate with one 
paralegal, two support staff and two half-time support staff.) These new positions have 
helped the SAPD to lower individual attorney caseload numbers, but attorneys are still 
above the nationally recommended standard of twenty-five appellate cases per 
attorney/per year for direct appeals.  Almost all of the attorneys still have workload 
points that are above the recommended twenty-two units.44 

The SAPD’s responsibility to respond to case and work overload is not just a 
resource issue; it is an ethical mandate for the office and its attorneys. We recognize the 
many budgetary and allocation concerns that factor into the appropriation process for 
state agencies.  However, most of those agencies do not face the same constitutional and 
ethical challenges that impact the indigent defense system.  Specifically, on May 13th of 
2006, the ABA Standing Committee on Ethics and Professional Responsibility’s issued 

                                                 
41 For instance, a brief involving the propriety of a sentence constitutes one-half work unit, but a brief-in-chief for a 
case with a court transcript of five hundred pages or less represents one work unit.   
 
42 The most widely accepted and consistently cited national standard for an individual appellate attorney’s yearly 
caseload limit is twenty-five (25) appellate cases one attorney/per year.  This standard was developed by the National 
Advisory Commission on Criminal Justice Standards and Goals, Task Force on the courts, Chapter 13, The Defense 

(1973), Standard 13.12. ( Hereinafter “NAC Standard”) The ABA cites to and relies upon these standards in its Ten 

Principles of a Public Defense Delivery System, adopted in 2002. 
 
43 In FY05, six SAPD appellate attorneys had accumulated yearly points in excess of fifty work unit points with three 
attorneys above sixty points and one above seventy points. 
 
44 Per the SAPD, accumulated total attorney work points for FY06 ranged from a low of 18.50 (for the manager/ unit 
chief) to a high of 38.25 points, with eight attorneys above the national standard of twenty-two work unit points.  At the 
time of our April 2006 appellate unit interviews, all of the unit attorneys were carrying caseloads significantly above 
the recommended twenty-five total cases per appellate/attorney per year (the range was 36 active cases to 68 active 
cases). Even if we separate out the direct substantive appeals from the direct sentence/probation revocation cases, the 
attorney caseloads are still above the recommended national standard. 
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Formal Opinion 06-441.  The ABA ethics opinion argues that “[a]ll lawyers, including 
public defenders, have an ethical obligation to control their workloads so that every 
matter they undertake will be handled competently and diligently.” Both the appellate 
attorney and the supervising attorney with managerial control over a defender’s workload 
are equally bound with the ethical responsibility to refuse any new clients should the trial 
advocate’s ability to provide competent and diligent representation to each and every one 
of her clients be compromised by additional workload. The opinion states: “If the 
problem of an excessive workload cannot be resolved through the non-acceptance of new 
clients or by other available measures, the lawyer should move to withdraw as counsel in 
existing cases to the extent necessary to bring the workload down to a manageable level, 
while at all times attempting to limit the prejudice to any client from whose case the 
lawyer has withdrawn.”  

Moreover, public defenders, like other Idaho attorneys, are required to follow 
Rules of Professional Conduct, which are adopted by the Idaho Supreme Court and which 
mandate the attorney’s duties to his/her client, including competency, diligence and 
communication with the client. 45  The management of case and workload is an ethical 
responsibility for both the public defender staff attorney and for the public defender 
office’s leadership and management. Violation of these ethical duties has the potential to 
result in disciplinary action against the both the supervisor and the staff attorney, which 
may include law practice sanctions up to and including disbarment by the Idaho Supreme 
Court. SAPD attorney supervisors have an ethical responsibility to take action where 
workload becomes so excessive as to make competent and diligent representation 
impossible.46 

Caseload and workload monitoring are one approach to make sure that attorneys 
have the consistent ability to deliver effective assistance of counsel as required by Idaho 
law.  The implementation of work unit points established a quality practice standard in 
FY05.  The additional attorney positions in FY06 have also greatly enhanced the SAPD’s 
ability to provide effective assistance of counsel for all its clients.  However, considering 
the increase in the number of appeals filed with the Supreme Court, the number of 
criminal cases coming into the district courts, and the SAPD’s documented caseload 
growth, NLADA believes that additional attorney/staff positions are necessary to meet 
the growth in the number of current and expected criminal appeals.  

Currently, SAPD is dealing with case overload in two ways.  By asking for 
second and third continuances on substantive appeals: 1) SAPD are asking for two and 
three continuances on substantive appeals, putting the ethical duty to client ahead of the 
systemic desire not to cause a backlog of cases; and, 2) the administration of the office is 

                                                 
45 The Commentary, paragraph 2, to Rule 1.3, Diligence, states that “a lawyer’s workload must be controlled so that 
each matter can be handled competently.” Idaho Rules of  Professional Conduct 
 
46 See, Idaho Rules of Professional Conduct, Rule 5.1, Responsibilities of Partners, Managers and Supervisors, and 
Rule 5.2, Responsibilities of a Subordinate Lawyer. In May 2006, the ABA’s Standing Committee on Ethics and 
Professionalism issued Formal Opinion 06-441, entitled Ethical Obligations of Lawyers Who Represent Indigent 

Criminal Defendants When Excessive Caseloads Interfere With Competent and Diligent Representation.  That opinion 
suggests that the public defender staff attorney and his/her supervisor must work together to determine not only what is 
an “excessive” workload, but also to decide what steps may be taken internally within the office (ex.: transferring cases 
or other office responsibilities to another attorney) and/or externally with the court (ex.: refusing new case 
appointments for “good cause”) to relieve work overload so that cases may be handled in a competent and diligent 
manner consistent with the Rules of Professional Conduct. 
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putting in considerable time re-drafting substantive appeals as part of the quality review.  
This is preventing the leadership team from doing other things we think leaders should do 
(like community relations or conducting training of trial lawyers on how to preserve the 
record at trial, etc.).  Finally, the stress of the incoming pipeline is starting to effect staff 
moral and causing some turnover. NLADA suggests that these are typical warning signs 
that mark the way that leads to client harm.  It might be just around the bend or down the 
road a bit, but the quality of advocacy will decline and clients will be hurt if the 
underfunding that is giving rise to these problems is not dealt with now. 

NLADA recommends the addition of three new attorneys and one support staff 
position, which will permit the SAPD to better meet and adhere to well recognized 
national appellate practice standards. These additions should also allow the SAPD and its 
attorneys to comply with the ethical practice obligations of attorneys practicing in an 
indigent defense system.  Staff additions will  permit the SAPD to improve its response to 
its work overload, and they should allow the SAPD to better control individual attorney 
caseloads so that assignments may be cut off or adjusted once an attorney reaches his/her 
individual workload points limit.  These additions should also enhance Idaho’s appellate 
justice system’s interests in having an appropriately staffed appellate defender office that 
will meet filing deadlines and sustain the briefing and argument schedules established by 
the courts. 

NLADA was impressed by the active participation of private bar members in the 
appellate criminal defense process and by SAPD’s commitment to recruit experienced 
and quality conflict of interest counsel.47 NLADA strongly recommends the recruitment 
of additional qualified, experienced private bar members to serve not only as conflict of 
interest counsel, but also to provide workload relief when SAPD staff has reached their 
caseload and work points limitations.48 

Standard 1.K: Training 

The NLADA Appellate Standards related to training are summed up in ABA 
Principle 6: Defense counsel’s ability, training, and experience match the complexity of 

                                                 
47 See, Principle Two, ABA Ten Principles of a Public Defense Delivery System: “Where the caseload is sufficiently 
high, the public defense delivery system consists of both a defender office and the active participation of the private 
bar.” 
 
48 The SAPD needs this additional mechanism for client representation to meet the challenges of increasing case and 
workload, and these challenges may not be solely met by increasing attorney and support staff numbers.  As the SAPD 
monitors its case growth and staffing needs, increased use of contract appellate and contract capital counsel is a 
sensible mechanism to control staff workloads while analyzing growth patterns and reaching a realistic projection for 
additional staff and attorney/staff ratios.  In order to accomplish this, we support increasing the budget allocation for 
contract appellate and capital counsel beginning with three additional contract attorneys in FY08, which should protect 
SAPD clients in case of contractor resignation, non-renewal by a current contractor, or the immediate need for 
additional overload counsel. 
     We trust that there are additional attorneys in Idaho who are willing to undertake criminal appeals representation 
under the direct supervision of the SAPD. The SAPD has full authority to screen candidates for appropriate appellate 
contract counsel positions, including matching skill/experience level with the anticipated complexity of the 
appellate/capital case.  The SAPD staff possesses the experience and skill to design a training curriculum for these 
attorneys and  to offer an appropriate, internal education program that encompasses appellate/capital court practices, 
procedures, and standards, legal research, brief writing and oral argument, and trial attorney and client contact 
protocols. 
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the case. Counsel should never be assigned a case that counsel lacks the experience or 

training to handle competently, and counsel is obligated to refuse appointment if unable 

to provide ethical, high quality representation.  This requirement derives from all 
attorneys’ ethical obligations to accept only those cases for which they know they have 
the knowledge and experience to offer zealous and quality representation.49 This 
Principle integrates this duty together with various systemic interests – such as efficiency 
and the avoidance of attorney errors, reversals and retrials, findings of ineffective 
assistance of counsel, wrongful convictions and/or executions, and attendant malpractice 
liability – and restates it as an obligation of the indigent defense system within which the 
attorney is engaged to provide legal representation services. 

Typically, this requirement is implemented by dividing attorneys into 
classifications according to their years and types of experience and training, which 
correspond to the level of complexity of cases, the severity of charges and potential 
punishments, and the degree of legal skills generally required. Attorneys can rise from 
one classification to the next by accumulating experience and training. This is true under 
all three delivery models: assigned counsel programs commonly maintain various 
different “lists” from which attorneys are selected according to the classification of the 
offense; public defender programs place attorneys in different divisions of the office; and 
contract systems award proposals based on experience level and case complexity. 
Appropriately, SAPD management reviews and assigns cases to ensure that the appellate 
lawyer has sufficient experience to handle the case efficiently and effectively. 

The importance of matching an attorney’s qualifications with the difficulty of the 
case has long been recognized in death penalty litigation because of the complexity and 
demands of capital defense.  In that context, attorney qualifications are a common 
element of standards established through statute, state supreme court rule, or indigent 
defense system directive or recommended by professional organizations such as bar 
associations. Idaho is a continuing legal education (CLE) state that mandates attorney 
attendance at qualifying education programs to remain an active membership in the bar. 
Supreme Court qualified capital litigators must also maintain that qualification through 
attendance at certified capital programs. The SAPD actively supports its attorneys who 
attend CLE and non-CLE qualified state and national education programs in both 
appellate advocacy and capital litigation. The SAPD requires its attorneys to maintain 
compliance with continuing legal education requirements.50 

The SAPD uses external training programs to support the on-going education and 
development of its staff.  Appellate defenders attend national skills building programs. 
The SAPD has also sought out management, supervision, and leadership training for its 
administrative leadership through the National Defender Leadership Institute and the 
American Council of Chief Defenders. 

An internal training process is particularly important for the Appellate Unit where 
many of the newer attorneys are recent law graduates.  The SAPD provides an initial 

                                                 
49 See, e.g., ABA Model Rules of Professional Conduct, Rule 1.1; ABA Defense Function, Standard 4-1.6(a); NLADA 

Performance Guidelines, 1.3(a). 
50 Principle Nine of the ABA Ten Principles of a Public Defense Delivery System recognizes the importance of 
continuing legal education for attorneys and staff.  That principle states: “Defense counsel is provided with and 
required to attend continuing legal education.”   It also supports attorneys and staff receiving “…systematic and 
comprehensive training appropriate to their areas of practice and at least equal to that received by prosecutors.” 
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orientation for a new attorney that includes an overview of office policies/procedures, as 
well as a review of the appellate manual, including notices of appeal, Idaho Criminal 
Rule 35, and “staple” brief issues. SAPD new attorneys begin their representation 
assignments with less complicated sentencing/“staple” briefs and progress forward to 
representation assignments for substantive appeals and in complex cases.  In this way the 
SAPD exercises control over case assignments and matches legal representation 
experience with the seriousness of the particular case. 

Training takes place through a hands-on supervision process.  The supervising 
attorney works with the new lawyer to review the record and transcript and to discuss 
appellate court rules pertaining to briefing formats and motion practice.  Issues are 
identified, as is the adequacy of the record.  Time/filing deadlines are identified, and 
research needs are discussed.51  The supervising attorney references prior SAPD briefs 
for the new attorney’s review,  reads and reviews the initial brief draft, and offers specific 
comments for improving the brief.  The supervising attorney may also edit the attorney’s 
brief, and work with the attorney to finalize the submitted document. 

Having successfully demonstrated research, writing and drafting skills with 
“staple” briefs, the training process moves to writing substantive appeals which usually 
involve one or two issues, such as suppression and evidentiary issues.  Here too, the 
attorney is fully supervised through the preparatory phase (research, prior brief review, 
etc.), initial draft, redraft, editing and final submission of the brief.  If oral argument is 
set, this process is also supervised, observed, evaluated and reviewed. Experienced 
attorneys receive less direct supervision as there is less need. However, supervision is 
formally and informally available for both briefing and oral argument. 
 
Assessment: The SAPD clearly recognizes the importance of training and developing a 
highly qualified staff. It has demonstrated this commitment through its allocation of 
resources supporting both internal and external education programs and learning through 
hands-on supervision. The SAPD has also demonstrated that it understands its continuing 
responsibility to provide its staff with the opportunity to hear about new approaches and 
helpful practices and to build stronger legal skills for appellate representation.  Training 
is a never ending process, whatever one’s experience level.  We commend the SAPD for 
its sustained effort to develop and to train the best possible attorneys and staff. 

The matching of case assignments with attorney competency levels is an inherent 
part of the training process, during which time supervising attorneys should closely 
monitor skills progression as it pertains to research, procedural/appellate rules learning, 
writing/drafting and oral argument.  People learn in different ways and at a different pace. 
With sufficient staff numbers to carry the caseload requirements, supervising attorneys 
should have an improved opportunity to monitor new attorney progress and to more 
quickly measure new attorney skills growth and accomplishment. This should permit the 
SAPD to accelerate the assignment of more complicated substantive law appeals to the 
new attorneys, while providing appropriate supervision.  

We also recognize that external training programs may not always be offered in a 
timely manner given the need to fully train and integrate new attorney staff, and may be 

                                                 
51 The SAPD uses Westlaw as its research tool, and it provides Westlaw training for those attorneys who need updates 
and/or additional skills development. 
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costly.  Therefore, it is our suggestion that the SAPD integrate another training process 
into its staff development program: bring nationally recognize appellate/post-conviction 
and/or capital trainer(s) to the SAPD offices to present to staff and contract attorneys 
skills/substantive law and best practices training program(s) that may be crafted to meet 
the particular training needs of SAPD staff and the contract attorneys. The needs at all 
experience levels may be addressed, and individual cases may be brainstormed, analyzed 
and mentored by national experts.52 

Attorneys at the SAPD possess substantial knowledge and experience which 
should be harnessed in a conscious, organized manner to support staff training. SAPD 
should share its expertise by more formally organizing and conducting internal lunch 
time or late afternoon trainings on specialty/complex legal issues or new case 
developments for staff and contract attorneys.  Caseload and workload problems may 
have hindered the initiation of this type of training event, but, with the addition of new 
attorney staff and an increased number of contract attorneys, this type of planned, on-
going internal training process should be possible and made available. 

With all its expertise and knowledge of Idaho and federal case law, the SAPD 
should play a greater role in providing training for Idaho’s trial public defenders and 
assigned counsel.  Beyond its attorney staff contributions to the e-mail list serve and to 
other programs organized by the Idaho Association of Criminal Defense Lawyers 
(IACDL), the SAPD should have a statewide training responsibility to support the 
criminal defense trial bar.53  It is certainly more efficient and cost effective to have 
consistently well trained and knowledgeable trial court litigators who know how to 
prepare and execute their cases and how to make and maintain a complete record for 
appeal.  “Doing it right” the first time around saves both the state and the counties from 
the substantial costs of incarceration and continuing litigation in the federal, appellate and 
trial courts. “Doing it right” also better serves the trial and appellate court system’s 
concerns around caseload and docket management by supporting highly skilled, 
knowledgeable and well trained litigators who directly get to the point, make their legal 
records, and correctly fulfill their responsibilities to their clients and to their ethical 
advocacy obligations.54 

                                                 
52 The New Mexico State Public Defender Department’s Appellate Unit has used this model of training process with 
great success. 
 
53 The current State Appellate Public Defender Act, Idaho Code Sections 19-867 through 19-872, does not currently 
authorize the SAPD to provide a training function for the criminal defense trial litigators in Idaho. It is NLADA’s 
opinion that Idaho should make greater use of the resources it has already vested within the SAPD to statutorily 
authorize it to provide training resources for the county supported public defender criminal defense trial bar and 
assigned counsel.  The state and counties have a shared interest in seeing that legal representation and criminal trials are 
done “right” the first time around so that they are not burdened with the costs of retrials and extensive appellate 
litigation in the state and federal courts. 
 
54 NLADA acknowledges and fully supports the efforts of the Idaho Association of Criminal Defense Lawyers to 
provide continuing legal education programs for the criminal defense trial bar.  However, trial public defenders, and 
contract/assigned counsel require a more institutionalized, consistent statewide training process to better serve their 
clients and to enhance the efficiencies in the trial and appellate court systems.  Beyond large room “talking heads” once 
a year regional or statewide presentations, courtroom litigators need a consistent source for all new case law decisions 
or legislative enactments that impact legal practice and for a sound analysis on how these may impact representation 
requirements.  Courtroom litigators should have  the opportunity to learn and develop trial advocacy skills through a 
learning by doing model that not only talks about the particular skill, but that also demonstrates it and offers an 
opportunity to practice this skill in small group sessions with immediate critique and the opportunity to redo the skills 
task. Capital and felony litigators need to know the techniques necessary to appropriately screen jurors who will truly 
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NLADA strongly supports the creation of a statewide trial level indigent defense 
training responsibility within the SAPD.55 

Standard 1.L-M: Brief Preparation & Oral Argument 

The assessment team had the opportunity to review SAPD appellate briefs 
submitted to us by both the Appellate Unit and the Capital Litigation Unit.  These briefs 
were professional, neat in appearance, and contained no typographical errors or 
misspellings. Appropriate state and federal court citations were presented, as well as 
references from other authorities such as law reviews and national standards. Moreover, 
the citation system used by the SAPD was consistent and in compliance with court 
requirements.  The SAPD’s units also utilize “issues conferences” with a reviewing 
attorney for its staff attorneys, and redrafting and editing are part of the oversight process 
before substantive and staple briefs are filed with the appellate courts. 

The Chief of the Appellate Unit actively supervises oral argument and works with 
the briefing attorney to review the issues presented and to prepare for argument.  Practice 
sessions for oral argument are required and supervised by the Chief, with the staff 
attorney and the Chief determining how many practice sessions are necessary.  The Chief 
actually attends the oral argument and prepares a written evaluation of argument.  The 
staff attorney also prepares a “self-evaluation”, and, following the oral argument, meets 
with the Chief to review performance and to identify steps for continuing argument 
improvement. 
 
Assessment: The SAPD produced high quality briefs that we reviewed, and we recognize 
the continuing effort that the SAPD makes to submit well researched, appropriately 
written, cited, and professional briefs that provide their clients with effective assistance of 
counsel.  The process of observation and self-evaluation, as well as the supervisor’s 
timely offered positive and constructive feedback, create a genuine learning environment 
for improving staff attorney oral argument skills and for helping those who are not born 
courtroom advocates to perform at a higher level. 

However, the SAPD’s ability to submit well researched and timely filed appellate 
briefs is directly linked to its maintaining a sufficient number of attorney staff and 
contract attorneys to manage and to meet the demands and challenges of an expanding 
appellate caseload and workload.  With the additional recommended staff attorneys and 
contract counsel, the SAPD should strengthen its capacity to identify and brainstorm all 
of the issues in a particular case and to research all of the state and federal cases that may 
be relevant to the issues presented. 

Appellate practice requires adherence to court established filing deadlines.  
However, in order to provide effective assistance of counsel, the SAPD has worked for 

                                                                                                                                                 
decide in a fair and impartial manner, and these are skills that may be taught through an organized training process that 
does not currently exist in Idaho. 
     There are nationally sponsored advocacy skills programs for public defender trial litigators, but too few public 
defenders have an opportunity to actually attend them.  Even if a registration scholarship is available, few county 
funded public defender offices have the resources to support travel, hotel, and sustenance expenses. 
 
55 For many years the Illinois State Appellate Public Defender Office has provided a trial skills practice program and 
other trainings for county funded public defenders in offices throughout that state. 
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several years to explain to trial counsel, district court clerks and stenographers, district 
court judges and others why a particular transcript and other documents are necessary for 
the complete review and analysis of the trial record and for identification of appellate 
issues.  This has been a learning process for many in the system, including the SAPD, 
and it has resulted in requests for continuances and extensions.  As the system’s trial level 
stakeholders now better understand the record requirements of the SAPD for effective 
assistance, the need for extensions should lessen.  As long as the SAPD maintains 
appropriate staff levels, the need for continuances should also substantially decrease.  

Having reviewed the technology capacity available at the SAPD, we suggest that 
the office more fully utilize that technology to create an electronic office brief bank. A 
brief bank is a repository for a broad range of legal issues previously researched and 
argued in appellate briefs, motions, and petitions. It provides a quick, topic indexed 
reference guide, and it assists access to information/knowledge that the office possesses 
and that is not lost if/when the litigating attorney leaves the office. Brief banks also serve 
a training function for new attorneys who require direction on formatting, citation, 
sequence of issues for argument, and stylistic approach. A brief bank also permits the 
SAPD to electronically track the appellate court dispositions/outcomes in the cases 
represented by the office. An electronic brief bank may also serve as a legal resource for 
county trial public defenders who seek information on substantive issues, procedural 
rules, case preparation and representation and sentencing advocacy. 

In addition to the brief bank, we also suggest that the SAPD develop a manual on 
the fundamentals of quality brief preparation, drafting and oral argument.  Such a manual 
clearly establishes the standards of expected performance, and provides clear examples of 
what the SAPD considers quality written and oral advocacy. It should also be crossed 
referenced to materials stored in the SAPD electronic brief bank.  Performance manuals 
also serve as a training tool for new staff attorneys, many of whom are recent law 
graduates, who benefit from having concrete examples and direction on how the SAPD 
defines effective representation and what the SAPD expects for a quality product, 
whether written or oral. 
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Chapter III 
Assessment of the Capital Litigation Unit 

 
The SAPD is responsible for providing appellate and post-conviction defense 

representation in capital cases, which are the most complex, legally specialized, 
consistently demanding, and lengthy of all criminal cases.  The Idaho Supreme Court’s 
Standards for the Qualification of Appointed Counsel in Capital Cases also clearly 
recognize these factors and that death penalty cases are “different”, most often requiring 
the appointment of two attorneys, a lead counsel and a co-counsel, who meet the 
minimum requirements established by the Supreme Court for its death penalty attorney 
appointment roster.56  In addition to maintaining a roster of qualified counsel screened by 
its Death Penalty Counsel Review and Recommendation Committee, the Supreme 
Court’s Standards also recognize that death cases are different by specifically requiring 
that death appointments “…should provide each client with quality representation in 
accordance with constitutional and professional standards”.  The Standards also 
acknowledge that the district court appointing authority “…shall not make an 
appointment without assessing the impact of the appointment on the attorney’s 
workload.”57 

The most uniformly recognized professional standards for death defense 
representation are the American Bar Association’s Guidelines for the Appointment and 

Performance of Defense Counsel in Death Penalty Cases (Revised Edition/February 
2003) (Hereinafter “ABA Death Penalty Guidelines”).58 The SAPD’s Capital Litigation 
Unit has adopted these standards as the best practices guidelines under which it provides 
representation for its capital clients on appeal and through post-conviction litigation59 

                                                 
56 Idaho Criminal Rule 44.3 sets out the Standards for the Qualification of Appointed Counsel in Capital Cases for 
“needy” defendants without retained counsel who face the death penalty or upon whom a death sentence has been 
imposed.  To qualify as death appeal or post-conviction lead counsel, the standards recognize a qualification level the 
same as trial lead counsel [Rule 44-3(a) (1)]. They also recognize their own qualification standards for appellate/post-
conviction counsel:  Idaho bar membership in good standing, familiarity with Idaho appellate court rules, practices and 
procedures, experience as an active appellate/post-conviction practitioner with at least three years prosecution or 
criminal defense experience, prior service as court appointed or retained counsel on a death appeal or post-conviction 
case, completion within the last two years of at least twelve (12) hours of Idaho State Bar approved training/educational 
programs on capital cases, and demonstrated proficiency and commitment to the quality of representation appropriate 
to capital cases. (Note: these requirements do not apply to co-counsel for appeal or post-conviction.) [Rule 44-3(b)(1)]  
Alternate qualification procedures are also set-out for lead assignments by attorneys who may not meet either the trial 
lead counsel or appellate lead counsel standards. [Rule44-3(2)]. 
 
57 Idaho Criminal Rule 44.3(4).   The ABA Guidelines for Defense Counsel in Death Penalty Cases, Guideline 10.3, 
also advise death counsel to limit caseload levels so that quality legal representation may be provided. 
 
58 www.abanet.org/deathpenalty/guidelines.pdf. 
 
59 The ABA Death Penalty Guidelines provide a specific statement as to the duties of appellate and post-conviction 
counsel including: familiarity with the execution process and obtaining stays; the obligation to evaluate, litigate and 
legally preserve the record for later review of all issues/claims, whether or not previously presented, that are arguably 
“meritorious,” including challenges to overly restrictive procedural rules; the representational obligation to file for 
certiorari in the United States Supreme Court; the requirement to sustain communications with the client and to 
continuously evaluate the client’s legal, emotional, and physical condition as it impacts legal representation; conduct a 
thorough, independent investigation related to all aspects of the case for both the guilt and penalty phase of the case; 
and the necessity to continue the analysis of legal case theories in light of on-going investigation, legal, factual and case 
developments. ABA Death Penalty Guidelines, Guidelines, 5.1(B) (2), 10.15.1. 
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Appellate and post-conviction capital representation requires legal counsel 
possessing excellent written and oral advocacy skill levels.  Capital attorneys should be 
supported by a continuous training process that keeps them fully informed about state, 
federal and international death penalty legal developments. Counsel must not only know 
how to manage complex litigation (i.e. organizing and reviewing voluminous records and 
court transcripts), but also understand the forensic and biological sciences -- as well as 
the current research and applications in brain development, mental health, technology, 
and many other specialized areas.  While accomplishing all of this, counsel must 
maintain a professional relationship with the client and his family, recognizing the 
particular ethical obligations owed to the client who faces a death sentence.60 

National best practices support the creation of a capital defense team for trial and 
post-conviction representation.  That basic defense team includes no fewer than two 
qualified capital counsel plus an investigator and a mitigation specialist.  Most attorneys 
lack the special expertise necessary to conduct a high quality factual investigation, and, 
given their other case responsibilities, they do not have the time required to conduct such 
an intense investigation.  Mitigation specialists bring clinical and information-gathering 
skills to the defense team, with a special capacity to elicit critical information about the 
defendant’s  family, medical, psychiatric, school, and life histories, and to sustain 
essential relationships for the defense team with the client and his family and, frequently, 
with the victim’s family.  Many defense teams may also include secretarial and/or 
paralegal personnel dedicated to supporting the efforts of all the team members.61 

Although not part of the full time capital defense team, expert witnesses are very 
often necessary to provide an independent review of the evidence offered by the state’s 
witnesses.  Experts are also used to support the defense theory of the case at the guilt 
phase trial and to provide relevant evidence for mitigation and a life sentence.62  Most 
defense experts are not employees of the state, and their services should be fully funded 
by either the indigent defense system or by application to the courts. 
 
Death Penalty Appellate/Post-Conviction Representation through the SAPD Capital 

Litigation Unit (CLU) 
The SAPD/CLU is directed by lead counsel who is qualified under the Idaho 

Supreme Court’s Standards for the Qualification of Appointed Counsel in Capital Cases 

and who works with other members of the defense team to fully support all representation 
efforts.  The SAPD actively encourages other members of the capital defense team to 
qualify for lead counsel status, but, given the generally slow progression of death cases 
through the court system, this process of building lead counsel qualifications may take 
some time. All team members are salaried employees who are compensated at a rate that 
recognizes the complexities, demands, and stresses of capital litigation and that meets 
basic parity with their equivalents in the Attorney General’s office. 

The SAPD maintains a capital litigation team whose structure is consistent with 
national standards and that includes two lead counsels, two full time co-counsels and a 
part-time co-counsel, a mitigation specialist and an investigator.  A legal secretary also 

                                                 
60 ABA Death Penalty Guidelines, Guideline 8.1. 
 
61 ABA Death Penalty Guidelines, Guidelines 4.1, 10.4. 
 
62 ABA Death Penalty Guidelines, Guideline 4.1, Commentary, Guideline 10.4(D). 



 

 24 

provides case and representation assistance. The SAPD actively tries to recruit and hire 
the best qualified candidates for its capital defenses team, but it faces many challenges in 
a small state and on behalf of clients whom many attorneys do not wish to represent.  
CLU staff generally has access to appropriate case experts and other litigation costs/fees 
through use of internal SAPD budget resources allocated for these purposes subject to 
normal funding fluctuations.  For example, when NLADA conducted the site visit, it was 
our opinion that sufficient money was available for experts.  But, at the end of 2006 
SAPD had to return $228,000 to the general fund rather than carrying over the budget 
line in 2007 to ensure funding for experts in 2007.  The 2007 expert witness budget was 
not sufficient.  Though the Appellate Defender has the option to seek additional funding 
through a supplemental budget request should funding in 2007 prove inadequate, the 
earliest such a request can be heard is January 2008. 

The CLU actively monitors current workload as well as future death penalty cases 
still pending in the district courts.  Unlike the national appellate case load standards, there 
are no national recommended case load numbers for either capital appellate or post-
conviction representation.  However, considering the complexity, demands and duration 
of these cases, capital appellate and post-conviction caseloads must be managed so that 
excessive numbers do not interfere with the attorney’s professional and ethical 
responsibility to deliver high quality legal representation.63  When we examined the 
CLU’s caseload statistics for FY06, we found that attorney workload assignments 
averaged three death cases per attorney, a much more balanced distribution than in FY05, 
when the CLU was recruiting an open lead attorney position for almost nine months and 
several attorneys had more than three case assignments.  As of April 2007, there are nine 
death cases pending in the district court system, and these cases may present a workload 
challenge for the CLU as FY07 progresses into FY08. 
 
Assessment: The SAPD has actively and consistently utilized nationally recognized 
death penalty training programs for its capital attorneys, investigator, and mitigation 
specialist.  SAPD/CLU attorneys and staff far exceed the Idaho Supreme Court’s 
qualification requirement that lead appellate/post-conviction counsel complete twelve 
hours of approved training/education on capital cases within the last two years. The 
SAPD has actively followed the ABA’s Guidelines for Performance of Defense Counsel 

in Death Penalty Cases and developed a representation model that meets national 
standards.  Workload is monitored and managed, with the CLU actively following death 
cases that are still before the district court judges and anticipating its future work 
requirements.   

The CLU works as a team on all its cases, following the lead of an Idaho qualified 
death counsel, and it fully employs experts to enhance the delivery of quality 
representation services.  The Appellate Defender recognizes her responsibility to fully 
support this representational effort, and, if funding is needed, she will work with the 
legislative and executive branches of state government to seek the additional resources 
necessary to support quality representation.  The Appellate Defender also values the 
importance of on-going training for all capital team members who have the opportunity 

                                                 
63 ABA Death Penalty Guidelines, Guideline 6.1, Commentary, cites to a 1989 study by the California Office of the 
State Public Defender, which handles capital appeals before the California Supreme Court, which concluded that 
capital appellate attorneys should be responsible for two to three death penalty briefs a year. 
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to augment their competencies, skills and knowledge, and she has actively funded staff 
participation in death penalty trainings conducted across the country. 

Building a capital representation system for appeals and post-conviction litigation 
is not an easy task, and we applaud the SAPD for all the steps forward that it has taken 
during its eight years of operation.  To continue this representational progress, we 
recommend that the SAPD develop and adopt written performance standards for the 
capital defense team and for each of the staff positions on that team.  Although the ABA 
Death Penalty Guidelines provide some position definitions and an overall organizational 
structure for death representation at the trial, appellate and post-conviction levels, they do 
not offer sufficient detail to fully define the expectations, roles and responsibilities of 
each team member in a manner that meets the particular needs of the SAPD and its 
capital practice.64 

Capital appellate and post-conviction cases may continue over a period of years 
before there is a final, completed dispositional outcome in the state court system.  It is 
therefore important for the SAPD to sustain staff representation for legal continuity and 
for maintaining relationships with this very difficult client population.  It appears the 
SAPD has difficulty in recruiting, hiring, and retaining the best qualified capital defense 
team members given that one lead position was advertised for ten months before it was 
filled.  Moreover, there has been a 50% turnover in the CLU and one position remains (as 
of this writing) vacant.  Certainly, a statewide and national recruitment effort should be 
utilized with in-state professionals, especially those litigating death cases in the district 
courts, encouraged to apply for these positions.  It may also be necessary for the SAPD to 
substantially increase its salary levels for these positions to better encourage experienced, 
qualified applicants who are willing to relocate to Boise.  To encourage out of state 
attorney applications for these important positions, it may also be necessary to seek a 
change in the rules governing admission to the Idaho bar whereby a limited practice 
license is available to an active bar member in good standing from another state who 
works at the SAPD and who agrees to sit for the Idaho bar within a specified period of 
time.65   

It is also important for the SAPD to provide the CLU with consistent 
management, oversight, and supervision.   To a certain extent, Idaho Supreme Court 
qualified lead counsel has played a supervisory role within the CLU.  However, we 
suggest that additional supervision is necessary to support and guide all capital 
representational activities and to offer another perspective on strategy, decision making 
and advocacy.  The Appellate Defender has provided some CLU supervision, but, given 
her many responsibilities and tasks, she may not be able to provide fully engaged 
oversight.  With the Appellate Unit’s supervisors/managers fully in place with time to 
screen and assign out the appellate cases,  this should relieve the Appellate Defender of 
her appellate case screening and assignment responsibilities, and permit her to spend 
additional supervisory time with the CLU. 

                                                 
64 As an example of this type of performance guideline, see the NLADA Performance Guidelines for Criminal Defense 

Representation (1995). 

 
65 See, New Mexico Rules Governing Admission to the Bar, Rule 15-301.1, Public employee limited license.  New 
Mexico’s limited, one year public service bar license authorizes government legal practice for qualified bar members 
from other states through a limited bar license. It automatically expires upon either bar admission, or after one year, or 
upon failure to pass the bar or upon termination of public legal employment. 
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Chapter VI 
Conclusion 

 

 
NLADA finds that the SAPD provides quality legal services for its individual 

clients in the appellate courts and in post-conviction proceedings in the district courts.  
The SAPD is an important voice for the criminal defense perspective in the legislative 
and executive branches of state government, on criminal rules committees, in criminal 
justice policy forums, and in the broader justice community.66  Recognizing the SAPD’s 
continuing efforts and commitment to provide the best possible appellate legal services 
for its clients, NLADA’s recommendations reflect the understanding that even a 
competent appellate defender office is still capable of improvement and advancement.  

Among the recommendations contained in this report, NLADA concludes that 
two are critical to the office’s continued success and of an urgent nature. First, the state 
must create a politically independent commission, consistent with national standards, 
bestowed with the authority to select and appoint the Appellate Defender, and the 
responsibility to provide oversight and accountability for the delivery of appellate and 
post-conviction legal defense services. Second, the state must provide for additional 
attorney and support staff as the SAPD is currently functioning beyond capacity; though 
the office is managing to get by with substantial handicaps, at the expense of expediency, 
there are warning signs that mark the way to client harm. 
 
 
 
 
 
 
 
 

                                                 
66 National models for indigent defense delivery systems encourage public defender attorneys and offices to not only 
offer high quality legal services, but to also recognize the important role that they play in the greater justice 
community.  Public defenders have much to offer the larger justice community, and they present a voice that has 
traditionally not been a player at the table.  As the SAPD has evolved, it has become increasingly involved in the 
greater discussion of criminal justice policies and practices.  Former Governor Dirk Kempthorne appointed the 
Appellate Defender to serve on the Criminal Justice Commission which he established by Executive Order in 2005, and 
whose focus includes a number of critical criminal justice issues: the continued growth of the state’s incarcerated 
offender population, the impact of methamphetamine abuse and drug manufacturing/trafficking, and protecting 
communities against gang activity. We applaud the inclusion of the this voice on the Governor’s Criminal Justice 
Commission, and we commend the Appellate Defender for the steps that she has taken to provide information, 
resources, and her perspective on the critical justice system policy discussions.  
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Appendix A: Biographies of NLADA Assessment Team Members  
 

 

David J. Carroll  

Mr. Carroll is the Director of Research and Development at NLADA, and, since joining 
NLADA in January 2002, he has led assessments of indigent defense services in the State 
of Louisiana, Orleans Parish (New Orleans) Louisiana, the State of Montana, 
Washington, DC, Clark County (Las Vegas) Nevada, Santa Clara County (San Jose) 
California, and Venango County Pennsylvania.  Mr. Carroll has consulted with numerous 
public defender organizations, and he co-authored a report for the U.S. Department of 
Justice on the Implementation and Impact of Indigent Defense Standards.  

For five and a half years, Mr. Carroll was a Senior Research Associate and 
Business Manager for the Spangenberg Group (TSG), a national and international 
research and consulting firm specializing in criminal justice reform and the research arm 
of the American Bar Association’s Standing Committee on Legal Aid and Indigent 
Defense. While at TSG, Mr. Carroll directed numerous projects including: a jail-planning 
study for Pierce County (Tacoma) Washington, a study of indigent defense cost recovery 
efforts in Jefferson and Fayette County Kentucky ( Louisville and Lexington), a 
statewide assessment of West Virginia’s Public Defender Services, and he was principle 
analyst on a statewide public defender, court and prosecutor case-weighting study in 
Tennessee.  He provided analysis and redesign of the New York Legal Aid Society’s 
Criminal Defense Division and Criminal Appeal Bureau’s case management information 
systems.   Mr. Carroll was also selected to provide on-site technical assistance to 
statewide task forces in Louisiana, Illinois, Nevada, Alabama and Vermont. 
 
Phyllis H. Subin, Esq. 

Ms. Subin is a nationally known and recognized criminal and juvenile justice 
consultant who has served as an evaluation team member for NLADA indigent defense 
system assessments in the States of Montana and Louisiana, in Orleans Parish (New 
Orleans) Louisiana, and in Washington, DC.  Following NLADA’s assessment of the 
Clark County (Las Vegas) Public Defender Office, Ms. Subin became NLADA’s 
technical assistance representative for the State of Nevada providing direct consultation 
on leadership and management policy and operational issues as well as direct 
attorney/staff training technical assistance in both Clark and Washoe (Reno) Counties. 

Ms. Subin is the former Chief Public Defender for the State of New Mexico, and 
spent six years leading the New Mexico Public Defender Department, a statewide public 
defender and conflict of interest contract counsel executive branch state agency, which 
included ten trial offices and four statewide units, including a statewide Appellate 
Division handling appeals in the Court of Appeals and Supreme Court. As a member of 
the Governor’s Criminal Justice Cabinet, Ms. Subin worked on numerous statewide 
policy initiatives and was a member of state justice system task forces, such as the 
Juvenile Crime Enforcement Coalition, Prison Population Control Commission and the 
Task Force on Female Inmates. She currently serves on the New Mexico Juvenile Justice 
Advisory Committee, chairing the Subcommittee on Girls in the Delinquency System.  
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Prior to her first appointment by the Governor of New Mexico, Ms. Subin was the 

Director of the Criminal Defense Clinic at the University of New Mexico School of Law, 
where she has also been an adjunct professor for evidence and trial practice.  For eight 
years, Ms. Subin was also an adjunct professor at the University of Pennsylvania School 
of Law, directing a third year course in trial advocacy, and she has been a faculty member 
for numerous trial practice institutes, including the National Institute for Trial Advocacy, 
the National Defender Advocacy Institute, the Kentucky Department of Public Advocacy, 
the New Mexico Public Defender Department and the Defender Association of 
Philadelphia.  She has worked with the Pennsylvania Supreme Court, teaching criminal 
procedure at the New Judges’ College and writing criminal procedure updates for the 
Pennsylvania Criminal Benchbook. 

Ms. Subin is currently the co-chair of the NLADA Defender Trainers Section and 
a member of the American Council of Chief Defenders.  She has previously served on the 
NLADA board of directors.   She has been a faculty member for the NLADA Annual 
Conference and Train the Trainers conferences and for the National Defender Leadership 
Institute’s management and leadership programs. She has also taught public defender 
managers for the federal Administrative Office of the Courts (Public Defender Division), 
the University of North Carolina (Chapel Hill) School of Government, the Florida Public 
Defender Association and the Montana Public Defender Commission.  Ms. Subin 
currently provides management and leadership consultation services/training to public 
defender offices across the country, including the Defender Association of Philadelphia, 
where she was a trial and appellate attorney for over twenty years and the Association’s 
first Director of Training. 

Ms. Subin has been a national leader in establishing and working with best 
practices standards for public defender agencies.  As co-chair of the NLADA Defender 
Trainers’ Section, she was a drafter and editor for the NLADA Defender Training and 

Development Standards (1997). While Chief Public Defender in New Mexico, Ms. Subin 
was the principal writer and editor for the New Mexico Public Defender Department’s 
Performance Guidelines for Criminal Defense Representation (1998) and for the 
Performance Guidelines for Appellate Criminal Defense Representation (2000).  Most 
recently, she was a drafter and editor for the Ten Core Principles for Providing Quality 

Delinquency Representation through Indigent Defense Delivery Systems, adopted by 
NLADA (2006), the American Council of Chief Defenders (2004) and the National 
Juvenile Defender Center (2004). 
 
Theodore A. Gottfried, Esq. 

Mr. Gottfried is the Director of the Office of the Illinois State Appellate Defender, 
a statewide appellate public defender office representing over 40,000 criminal cases in 
the Appellate and Supreme courts of Illinois. Mr. Gottfried’s agency includes offices in 
Chicago, Springfield, and across the state, and he supervises the spending of agency 
budgets totaling over $100,000,000. Appointed by the Illinois Supreme Court and serving 
as Director since 1972, Mr. Gottfried has personally briefed over 250 criminal appeals at 
all levels of the appellate process. 

Mr. Gottfried has participated in numerous committees and task forces, including 
Illinois Capital Punishment Reform Study Committee (2004), the Criminal Law Edit, 
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Alignment and Reform Initiative (to rewrite the Illinois Criminal Code – 2004), the 
Governor’s Commission to Study the Death Penalty (2000), the Task Force on 
Professional Practice in the Justice System (1999-2000), and the Speaker of the House’s 
Task Force on the Death Penalty (1999). 

Since 1969, Mr. Gottfried has worked with NLADA to evaluate sixteen defender 
systems across the United States.  Some of these evaluations include: the Office of the 
Riverside County California Public Defender (1999), the Appellate Defender Program of 
Arkansas (1981), the State Appellate Defender Program of Iowa (1981), the State of 
Arkansas, Feasibility Study for a possible State Appellate Defender Office (1979), the 
Wisconsin State Appellate Defender (1975), and the State Public Defender of California 
(1979), also an appellate office. 

A member of the American Council of Chief Defenders and a former member of 
the NLADA board of directors, Mr. Gottfried has received NLADA’s prestigious 

Reginald Heber Smith Award for outstanding achievements of an attorney employed by 
an organization supporting defender services (1992).  He received an honorary doctor of 
laws degree from the John Marshall Law School in 2001, and was presented with the 
Gideon Award by the Illinois Public Defender Association in May 2000.   Additionally, 
the Illinois Office of the State Appellate Defender was awarded NLADA’s Clara 

Shortridge Foltz Award (1986), in recognition of outstanding achievements in the 
provision of criminal defense representation services. 

 
Jon Mosher 

Jon Mosher is research associate for the research & evaluations division of the 
National Legal Aid & Defender Association. He assists in the direction of the division’s 
standards-based assessments of indigent defense systems. In 2006, he was a member of 
the Orleans Parish, Louisiana, evaluations team, and oversaw original research regarding 
possible violations of Alabama v. Shelton in municipal courts across the nation on behalf 
of the National Committee on the Right to Counsel. Jon joined NLADA in 2003 as 
resource coordinator with Defender Legal Services, serving as primary staff liaison to the 
American Counsel of Chief Defenders. He is a graduate of George Washington 
University. 
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Appendix B: Individuals Interviewed for the Assessment  
 

The Idaho State Appellate Defender Office 

 
Molly J. Huskey, Esq., Idaho Appellate Defender 
Sara Thomas, Esq., Chief, Appellate Unit 
Ann Lang, Administrative Services Coordinator 
Heather R. Crawford, Administrative Assistant, Appellate Unit 
Evan Smith, Legal Secretary 
 
Mark Ackley, Lead Attorney, Capital Litigation Unit 
Ron Coulter, Lead Attorney, Capital Litigation Unit 
Kimberly Simmons, Attorney, Capital Litigation Unit 
Paula Swenson, Attorney, Capital Litigation Unit 
Guadalupe Ayala, Mitigation Specialist, Capital Litigation Unit 
Michael Shaw, Investigator, Capital Litigation Unit 
Erik R. Lehtinen, Attorney (Part time), Capital Litigation Unit 
Barbara Thomas, Administrative Assistant, Capital Litigation Unit 
 
Jason Pintler, Attorney, Appellate Unit 
Tyler Larsen, Legal Intern, Appellate Unit 
Diane Walker, Attorney, Appellate Unit 
Eric Fredericksen, Attorney, Appellate Unit 
Heather Carlson, Attorney, Appellate Unit 
Elizabeth Allred, Attorney, Appellate Unit 
Terry Fourtner, Attorney, Appellate Unit 
Justin Curtis, Attorney, Appellate Unit 
[Erik R. Lehtinen, Attorney (Part time), Appellate Unit] 
 

External System Stakeholders 

 
(Listed in order that interviews were conducted) 

 
State Senator Denton Darrington, Chair, Senate Judiciary and Rules Committee 
Megan Ronk, Policy Advisor, Governor Dirk Kemphthorne 
David Fulkerson, State Financial Officer, Division of Financial Management 
Cathy Derden, Staff Attorney, Idaho Supreme Court (By Phone from Washington, DC) 
David Hahn, Senior Management Analyst, Division of Financial Management, Office of the Governor 
Daniel G. Chadwick, Executive Director, Idaho Association of Counties 
Representative Debbie Field, Chair, House Judiciary and Rules Committee 
Chief Justice Gerald Schroeder, Idaho Supreme Court 
Justice Daniel Eisman, Idaho Supreme Court 
John Adams, Esq., Chief Public Defender, Kootenai County Public Defender Office 
                               Immediate Past President, Idaho Association of Criminal Defense Lawyers 
                               (By Phone from Coeur d’Alene, ID) 
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Stephen A. Bywater, Deputy Attorney General, Chief, Criminal Law Division, Office of Idaho 
                                Attorney General Lawrence G. Wasden 
Dennis Benjamin, Esq., Nevin, Benjamin & McKay, LLP, Contract Attorney, Idaho State 
                                       Appellate Public Defender Office 
Teresa A. Hampton, Hampton & Elliott, Attorneys At Law, President, Idaho Association of Criminal  
                                  Defense Lawyers 
Joan Fisher, Esq., Assistant Federal Public Defender, Supervisor, Capital Habeas Unit 
                              (By phone from Moscow, ID) 
Judge Karen Lansing, Idaho Court of Appeals 
Judge Darrell Perry, Idaho Court of Appeals 
Stephen W. Kenyon, Clerk, Idaho Supreme Court 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
                                 
 
 


